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DECI SI ON

DYER, Menber: This case cones before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on appeal by the State of
California (Departnments of Personnel Adm nistration and
Transportation) (State) of a PERB admnistrative |aw judge's
(ALJ) proposed decision. In the proposed decision, the ALJ
determned that the State violated the Ralph C Dills Act (Dlls

Act)?! section 3519(b) and (c), finding that the State's

The Dills Act is codified at Government Code section 3512
et seq. Unless otherwise indicated, all statutory references
herein are to the Governnent Code. Section 3519 states, in
pertinent part:

It shall be unlawful for the state to do any
of the follow ng:



representatives failed to freely exchange information wth the
Prof essi onal Engineers in California Government (PECG. After
reviewing the entire record, the Board reverses the proposed
decision in part and affirnms it in part, for the reasons
expl ai ned bel ow.

BACKGROUND

PECG is the recogni zed enpl oyee organi zation for State
Bargaining Unit 9 - Engineers. In early 1995, the Departnent of
Transportation (Caltrans) managers infornmed PECG of budget cuts
and the potential inpact on Unit 9 enpl oyees. From January to
April 1995, PECG and the State net and conferred several tines
regarding the effects of layoff. During that process, PECG made
a series of information requests of Caltrans, asserting that the
information was rel evant and necessary for PECG to fulfill its
responsibilities under the Dills Act.

Various types of oral and witten communications occurred
between the parties and Caltrans provi ded sone of the requested
i nformation. However, PECG filed the instant unfair practice
charge on May 8, 1995, alleging that Caltrans' responses to
el even information requests failed to satisfy Dills Act

requirenments.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.

(¢c) Refuse or fail to neet and confer in
good faith wth a recognized enpl oyee
organi zati on.



After a hearing, the ALJ concluded that Caltrans had
violated the Dills Act with respect to seven of the eleven
i nformation requests. He dismssed allegations relating to the
remai ning four information requests.

EXCEPTI AND RESP E

The State excepts to the ALJ's proposed decision on nunmerous
grounds and offers various arguments in support of its position
that it conmtted no unfair practices. The State's arguments
fall into several groups, which may be briefly summarized as
follows:

(1) Some of the requested information did not exist at the
time of the request.

(2) Caltrans exercised reasonable diligence and conplied to
the best of its ability.

(3) Some of the information was not in its possession, and
it had no obligation to contact other agencies to
obtain the requested information.

(4 Some of the information was not readily available in
the form sought by PECG and it would have been unduly
burdensome to conpile it.

(5) The Dills Act does not require enployers to provide the
t hought processes of its directors, since mental
I mpressions do not constitute "information".

(6) Certain requests were vague and overly broad, and PECG
failed to provide any specifics or limtations that

woul d assist in the discovery of relevant information.



PECG responded to the exceptions by urging the Board to
affirm the proposed deci sion.
DI SCUSSI ON
First we provide an overview of the general principles we
apply in resolving information request cases, although each case

turns on the particular facts invol ved. (Ghula Vista City_School

District (1990) PERB Decision No. 834 (Chula Vista) at pp. 52-53,

citing Detroit Edison Co. v. NLRB (1979) 440 U.S. 301 [100 LRRM

2728] .) W then anal yze each of the information requests in this
case by applying principles that are drawn from established
precedent.

General Principles

The Dills Act inposes a duty on parties to neet and confer
in good faith on matters within the scope of representation.
Stemming fromthe duty to neet and confer in good faith is the
requi rement that enployers provide the exclusive representative
of its enployees, upon request, with information that is
necessary and relevant to the union's representational

obl i gati ons. (Stockton Unified School District (1980) PERB

Deci sion No. 143 (Stockton); Chula Vista.)? In other words,
whi |l e an excl usive representative perfornms a nunber of functions

for the benefit of its nmenbership, its right to obtain

’See al so, NLRBv. ltemCo. (1955) 220 F.2d 956 [35 LRRM
2709] (information nust be sought for a purpose that is directly
related to the union's function as a bargaining representative
and nust appear reasonably necessary for the performance of this
function); NLRB v. Boston Herald-Traveler Corp. (1954)

210 F.2d 134 [33 LRRM 2435].




information froman enployer while perform ng those functions is
not unlimted.® An exclusive representative only has the right
to obtain information necessary and relevant to its
representational obligations under the Dills Act.
I nformation request charges will be anal yzed as foll ows:
Failure to respond to a request is a violation because the
enpl oyer cannot sinply refuse to provide information or ignore a

request (Chula Vista at p. 53).

Information requested that pertains imediately to a

mandat ory subject of bargaining,? is presunptively relevant.?®

3The sane basic fact pattern may provide parties wth
concurrent, but distinct, rights, duties and renedi es that derive
fromother sources, such as contract, the state or federa
constitution, or other statutes (e.g., the Public Records Act or
civil rights statutes). It is a fundanental rule that parties
must seek relief in the appropriate forum

“See Dills Act section 3516, which limts the scope of
representation to "wages, hours and other terns and conditions of
enpl oynent." These topics are mandatory subjects of bargaining.

¢ al so note that an enployer's decision to lay off
enpl oyees because there is insufficient work or funds to support
the work force is a matter of fundanental managerial prerogative
and outside the scope of bargaining. (Newman- &rows Landi ng
Uni fied School District (1982) PERB Decision No. 223 (Newran-
Crows Landing); _State of California (Departnent of Personnel
Adm ni stration) (1987) PERB Decision No. 648-S (Personnel
Adm nistration).) The enployer has no obligation to provide the
union with information relating to economc justifications for
?onnig?tiable deci si ons. (UCP Inc. 272 NLRB 999 [1117 LRRM 1429]

UcP) . -

Hence, in the case at bar, it should be noted that Caltrans
managenent decision to lay off enployees is outside the scope of
representati on and nonnegoti able, although the effects of the
| ayof f deci sion are negoti abl e. (Newman- Grows Landi ng; Personnel
Adm nistration).) Furthernore, an enployer nust negotiate the
"reasonably foreseeable effects”" of a nonnegotiable decision, but
there is no obligation to neet and confer over those effects
whi ch are specul ative or indirect. (See, e.g., Lake Elsinore
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The burden then shifts to the enployer to either provide the
information within a reasonable tine of the request or overcone

the presunption of relevance.® (Stockton; Los Angeles_Unified

School District (1994) PERB Decision No. 1061 (Los Angeles); and

Trustees of the California State University (1987) PERB Deci si on

No. 613-H.)

If the requested information does not pertain inmediately to
a mandatory subject of bargaining, there is no presunption of
rel evance, and the requestor nust show that the requested
information is relevant and necessary to its representational

responsibilities. (Los Angeles; Reiss Viking (1993) 312 NLRB 622

[145 LRRM 1190]; Duquesne Light Co. (1992) 306 NLRB 1042
[140 LRRM 1079].) In the absence of such a show ng, no violation

will be found and the allegation is dismssed.

School District (1987) PERB Decision No. 646 at p. 16; and
M__Diablo Unified School District (1983) PERB Decision No. 373.)

®The enpl oyer may chal | enge rel evancy by informng the
requestor or asking for clarification of the request, since, as
noted above, failure to respond constitutes a violation. (Ghul a
Vista.) Even if the enployer fails to challenge rel evance, the
Board may assess relevance in its review because PERB, |ike the
courts, may test for relevancy during analysis of a particular
case, regardless of whether the enpl oyer disputed rel evancy
earlier. (Mbdesto _City_Schools and High School District (1985)
PERB Deci sion No. 479, at fn. 2, p. 5.)

We decline to hold that an enployer waives its right to
di spute relevance by failing to do so imediately following a

request. In this case, there were nunerous oral and witten
conmuni cati ons between the parties follow ng Caltrans'
announcenent of its decision to lay off certain enployees. It

serves no purpose to penalize the enployer for failing to
chal l enge relevance at that tinme in lieu of engaging in
comuni cation with the requestor.
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The enpl oyer may defend its failure to provide information
by justifiable circunstances. Exanples include the follow ng:

An enpl oyer need not conply with an information request that
is unduly burdensonme or where the requested infornmati on does not

exist. (Stockton; Chula Vista.) The enployer need only conply

with portions of the request that clearly ask for necessary and

rel evant information. (Azabu USA (Kona) Co. (1990) 298 NLRB 702

[134 LRRM 1245] (Azabu).) Although an enpl oyer cannot

unreasonably delay providing relevant information (Chula Vista at

p. 51), the enployer need not furnish information in a formnore

organi zed than its own records (NLRB v. Tex-Tan. Inc. (1963) 318

F.2d 472 [53 LRRM 2298] (Tex-Tan. 1Inc.).) [If the enployer

partially conplies and the union fails to communicate its
di ssatisfaction, or to reassert or clarify its request, no

violation will be found. (Gakl and Unified School District (1983)

PERB Deci sion No. 367 ((Qakland USD).)

This case requires a determ nation of whether the requested
information is necessary and relevant to the exclusive
representative's Dills Act representational duties. Since
i nformation request cases turn on the particular facts invol ved

(Chula_Vista), we will analyze the various requests separately by

applying the rules presented above.

Request No. |

1. The net hod of cal cul ati on of Personne
Year Equivalents (PYEs) allocation provided

‘Pl ease note that the requests are set forth as articul ated
by the ALJ.



to [Caltrans] districts (and any other
organi zational units).

Caltrans responded to this request, stating that its staff
reported that no docunments existed to reflect Personnel Year
Equi val ent s net hodol ogy.

PECG sought this information to ascertain the inpact of the
pending |ayoff on unit nenbers and to fornulate its negotiation
strategy. The information requested is entitled to the
presunption of relevance since it pertains immediately to the
subj ects of wages and hours, which are mandatory subjects of
bar gai ni ng. 8

Caltrans' main defense is its assertion that the information
requested did not exist. The ALJ made a credibility
determ nation on this matter and we decline to disturb that
determ nation since it is a well-established principle of PERB
casel aw that the Board grants great deference to the ALJ's
credibility determinations. This principle recognizes that the
ALJ, who conducts the hearing and observes w tnesses' testinony,
is in a better position to make accurate credibility
determ nations than the Board which, in an appellate capacity,

has only the benefit of the transcripts and record. (Temple Gty

Uni fied School District (1990) PERB Decision No. 841.) Absent

evidence in the record to support overturning the ALJ's

credibility determ nations, the Board defers to the ALJ's

8See al so, Newman-Crows lLanding (inpacts of layoff are
negoti abl e).



fi ndi ngs. (Wi sman El ementary_School District (1991) PERB

Deci si on No. 868.)

Here, the ALJ observed that PYE reductions could not have
spont aneousl y appeared on Caltrans' docunents, reasoning that
sone net hodol ogy nust have been used. Fi ndi ng insufficient
evidence to overturn that determ nation, we defer to the ALJ's
conclusion and hold that a violation occurred.

Request No. 2

2. Regarding the $163 mllion for rai
projects, the magnitude of the engineering
effort which would be involved, and who wl|
do that work.

A Caltrans witness testified that the enpl oyer responded to
this request by inquiring internally whether any rel evant
docunents existed, then informed PECG that none existed.

PECG apparently sought this information to find out nore
about Caltrans' plan to retire a rail bond debt by using funds
that could otherw se be used to fund the positions of PECG
menbers. It was assuned that Caltrans was prepared to contract
out work that could otherwi se be perfornmed by PECG nenbers; PECG
wanted to know who would do the work instead.

Portions of this request are entitled to the presunption of
relevance. This request is entitled to the presunption of

rel evance only to the extent that it seeks information regarding

unit 9 nenbers, since only those portions of the request are

rel evant and necessary to PECG s negotiating the inpacts of
layoff on Unit 9 enployees, a mandatory subject of bargaining.

(Newman- Grows Landi ng.)




In defense of its failure to conply with the rel evant
portions of the request, a Caltrans witness testified that the
enpl oyer did not provide the requested information for severa
reasons. First, sone of the information did not exist at the
time of the request. Second, sone of the information was in the
possession of |ocal agencies rather than the State. Third, in
order to conmply with this request, Caltrans would have had to
gather and conmpile it fromlocal agencies, and it argues that it
has no obligation to do so.

We find these defenses persuasive. Regarding the first two
defenses, a violation wll not be found where there is no
convinci ng evidence that the requested information existed at the
time of the request, since an enpl oyer cannot be forced to turn
over what it did not possess or what did not exist at the tine of

t he request. (See Chula Vista.) The third defense is also

valid, since an enployer need not furnish information in a nore
organi zed formthan that in which it keeps in its own records.

(Tex-Tan. _Inc.) W hold that these defenses excuse Caltrans from

its obligation to provide this information and we find no
vi ol ati on.

Request No. 3

3. The historical pattern of additional
federal noney being nade available to states
whi ch are plan ready, Caltrans' historical
share of such noney, whether it can be
reasonably anticipated that such noney w ||
be available in the upcomng fiscal year, and
whet her Caltrans will be in a position to

t ake advantage of that opportunity.
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There is evidence that Caltrans responded to this request by-
informng PECG that it exercised reasonable diligence in its
attenpt to conply, but that its efforts to obtain the requested
information were fruitless. Caltrans explained that the
information either did not exist at the tine of the request, or
that to conpile it would be unduly burdensone. There is no
evidence that PECG upon receiving this response, attenpted to
clarify its request in a way that would make conpliance | ess
bur densone.

This'request does not pertain imediately to any of the
mandat ory subjects of bargaining. |In fact, it appears to seek
information regarding the financial basis for Caltrans'
nonnegoti abl e decision to lay off enployees. As stated above,
Caltrans' decision to lay off enployees because there is
insufficient work or funds to support the work force is a matter

of fundamental nanagerial prerogative and outside the scope of

bar gai ni ng. (Newman- Grows Landi ng: Personnel Adm nistration.)
Hence, Caltrans has no obligation to provide the union with
information relating to economc justifications for nonnegoti able
deci sions. (UCP.)

Al though PECG is entitled to information it needs to
negoti ate the effects of layoff, we fail to see how this request
woul d produce that type of infornation. In addition to seeking
econom c justification for the layoffs, it seeks information

about specul ative or indirect effects of layoff. Under the

11



authorities cited above, that type of request is not entitled to
the presunption of relevance.?®

In such a case, PECG has the burden of showing that the
request is relevant. W see no persuasive evidence that this
informati on was necessary and relevant to PECG s representational
duties. PECG has not net its burden, and we find no violation.

Request No. 4

4. An explanation of why a Caltrans Director
letter states that its budget would be
"significantly smaller” in 1995/96, while
both the Governor's Budget and a departnental
Fact Sheet, shOM/an I ncrease in funding of
$200 million.?

The ALJ found that Caltrans did not respond to this request.

Under the authorities cited above, since we do not find evidence

°See footnote 6, supra.

“This request is not entitled to the presunption of
rel evance since it does not pertain inmediately to any of the
topics listed in Dills Act section 3516 (i.e., wages, hours and
terms and conditions of enmploynent). |In fact, the subject of
this request nore closely resenbles the subjects expressly
excluded fromthe scope of representation in Dills Act section
3516, which provides in part that:

. . the scope of representation shall not
i ncl ude consideration of the merits,
necessity, or organization of any service or
activity provided by |aw or executive order.

In view of the fact that Caltrans had no obligation to provide
the requested information, nerely the obligation to respond to
the request, we expressly limt the remedy for this violation to
ordering Caltrans to nmake sone response (upon request by PECG).

12



in the record sufficient to disturb the ALJ's credibility-
determination, we defer to it and find a violation.?!?

Request No. 5

5. Any workl oad neasures used in determ ning
staffing needs and allocations for the
current and budget years, including any
changes in such neasures and/or any
efficiencies which would affect staffing
needs.

This request seeks to obtain information regarding any
nodi fications Caltrans had inplenented in its workl oad standards.
Caltrans attenpted to find out if there had been any such
nodi fications froma unit known as PYPSCAN whi ch mai ntai ned a
data base record of historical work project efforts. Unable to
| ocate such information, Caltrans informed PECG  Under

Chula Vista. Caltrans has no obligation to provide information

whi ch does not exist. Accordingly, we find no violation.

Request _No. 6

6. Engi neering or related work (surveying,
etc.) reinbursed by |ocal agencies during the
current year; what had been planned for

rei nbursed work during the budget year; and
the current allocation, limtations and
rationale for such work, also, if respondent
has turned down such work, and/or is not
actively soliciting such work as an
alternative to potential layoffs, the
rationale for these decisions.

We note that Caltrans offered an explanation during the

hearing as part of its defense. However, it is well settled that
an enpl oyer cannot unreasonably delay providing requested
i nformati on. (Chula Vista at p. 51.) To offer an explanation

long after the request was nade, as a defense to an unfair | abor
practice charge, is tantanount to a refusal to respond and we
woul d find a violation on that basis regardless of the ALJ's
credibility determ nation.

13



Caltrans responded to PECG that it had made a reasonabl e
effort to obtain the requested information by contacting managers
and | ocal agencies, but found nothing.

To the extent that this request seeks "the rationale for
t hese decisions,” Caltrans had no obligation to satisfy the
request.® The remainder of the request is entitled to a
presunpti on of relevance, because it pertains imediately to
mandat ory subjects of bargaining (hours and availability of work)
and to negotiating the inpacts of |ayoff.

Vari ous defenses apply, however. Request No. 6 contains
ei ght separate, broad inquiries with which conpliance is likely
to be burdensonme. Although we enphasize that an enpl oyer may not
sinply refuse to respond if conpliance woul d be burdensone, it
need only conply to the extent that the request clearly asks for

necessary and rel evant information. (Azabu; Stockton.) This

request, as phrased, is overly burdensone because it enconpasses
a broad range of activities and seeks information far beyond what
is necessary and relevant for PECG to performits

representational functions. The requester nust word information

% since the right to

requests as specifically as possible,?
informati on cannot be turned into a broad-ranging fishing

expedi tion.

125ee footnote 10, supra.

BFor exanple, this request could have been narrowed by
listing specific activities typically perforned by the affected
job classifications PECG represents, rather than using the broad
phrase "engineering or related work."

14



Furthernore, portions of this request target information not
yet in existence, and as stated above, a violation cannot be

found when that is the case. (Chula Vista.) W find that

Caltrans' efforts to respond satisfied its legal obligation, and
we find no violation.

Request No. 7

7. Any requests, suggestions or
recommendations from Caltrans or any |oca
agency for Caltrans or State governnent to
perform engineering or related services
(including but not Iimted to surveying and
| andscapi ng architecture) on any state

hi ghway or other transportation project since
January 1, 1993. For purposes of this
request, local agency refers to any
governnmental unit other than the state or
federal governnent.

Caltrans nmade a reasonable effort to obtain this requested
information by contacting its finance division for any witten
requests fromlocal agencies for reinbursed work. Caltrans found

not hing and notified PECG  Therefore, under Chula Vista, we find

no vi ol ati on.

Request No. 8

8. Any docunent from any source dated on or
after July 1, 1994, which requests, proposes,
recomends or anal yzes the possibility of
additional future funding for transportation
in California in addition to the funding
anticipated in the Governor's budget, not

i ncluding any nmeasure on the Novenber 1994
bal | ot.

A Caltrans wtness testified that he asked the departnent's
budget program staff whether there were any such docunents. They
advised himthat they did not understand the request, but to the
extent that they did understand it, there were no such docunents.

15



Caltrans forwarded the budget programis queries to PECG asking
for further clarification. There was no evidence that PECG ever
did so.

Under OGakland USD, no violation will be found if the

enpl oyer partially conplies and the union fails to reassert or
clarify its request. Therefore, we find no violation.

Request No. 9

9. Detailed information regarding the
Caltrans staffing plans, including chart
showi ng the allocations to the districts and
headquarters units with nunbers of authorized
personnel years for adm nistration, capital
outlay, etc.

The State conplied wwth this request by providing its
current staffing plans to PECG and updating them when necessary.
No exceptions address this request.

Request No. 10

10. Copies of the request(s) or response(s)
fromthe districts and headquarters'’
functional units regarding staffing plans,
personnel years, etc.

Caltrans responded to this request as part of its response
to Request No. 9.

The distinction between this request and Request No. 9 is
that in this request, PECG sought the rationale Caltrans used in
making its internal staffing allocation decisions, based on the
requests received internally. The distinction is significant,
since the way in which Caltrans used those requests to devel op
staffing plans and personnel year figures, etc. is excluded from

the scope of bargaining pursuant to Dills Act section 3516. The
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result is that this request is not entitled to a presunption of
rel evance.

PECG has not net its burden of showi ng that the requested
information is necessary and relevant to negotiating the inpacts
of layoff or any other representational function protected by the
Dills Act. Accordingly, we find no violation for this request.

Request No. 11

11. Alisting of all Unit 9 vacancies filled
in any state departnent or agency, on a
nont hl y basi s, begi nning on January 10, 1995,
i ncludi ng vacancies filled by hiring,
transfers, pronotions, or any other nethod.

Caltrans argues in its exceptions that it conplied with the
request, apparently after the PERB hearing, but it offers no
evidence that it responded earlier. As noted above, an enpl oyer
cannot unreasonably delay providing relevant information

(Chula Vista at p. 51), and Caltrans has offered no expl anation

for the delay. Accordingly, we find a violation.

In sunmary, the Board hereby di sm sses the charge and
conplaint with regard to request No. 2, 3, 5, 6, 7, 8 9 and 10.
The Board finds that the State conmtted a violation of Dills Act
section 3519(b) and (c) with respect to request No. 1, 4 and 11.

ORDER

Based on the foregoing findings of act, conclusions of |aw
and the entire record in this case, it is found that the State of
California (Departnents of Personnel Adm nistration and
Transportation) (State) violated the Ralph C Dlls Act (Dlls
Act), Governnent Code section 3519(b) and (c).

17



Pursuant to Dills Act section 3514.5(c), it is hereby
ORDERED t hat the state enployer, its admnistrators, and
representatives shall

A CEASE AND DESI ST FROM

1. Denying to the Professional Engineers in
California Governnent (PECG rights guaranteed to themby the
Dills Act.

2. Refusing or failing to neet and confer in good
faith with PECG

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CI ES OF THE DI LLS ACT:

1. Provide to PECG upon request, the nmethod of
cal cul ati on of personnel year equivalents allocation provided to
the State (Departnment of Transportation) districts (and any other
organi zational units) during the relevant time period.

2. Provide to PECG upon request, sone response to
Request No. 4.

3. Provide to PECG upon request, specified |listings
of all State Bargaining Unit 9 (Uhit 9) vacancies filled in any
state departnent or agency, on a nonthly basis, beginning on
January 10, 1995, including vacancies filled by hiring,
transfers, pronotions, or any other nethod.

3. Wthin thirty-five (35) days follow ng the date
this Decision is no |longer subject to reconsideration, post at
all work |ocations where notices to enployees are customarily
pl aced, copies of the Notice attached as an Appendi x hereto,
signed by an authorized agent of the enployer. Such posting

18



shall be nmaintained for a period of thirty (30) consecutive
wor kdays. Reasonable steps shall be taken to insure that this
Notice is not reduced in size, defaced, altered or covered by any
mat eri al .

4. Witten notification of the actions taken to
conply with this Order shall be made to the Sacrament o Regi ona
Director of the Public Enploynent Relations Board in accordance

with the director's instructions.

Menmber Johnson joined in this Decision.

Chairman Caffrey's concurrence and di ssent begi ns on page 20.
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CAFFREY, Chairman, concurring and dissenting: | concur in
the finding that the State of California (Departnments of
Personnel Adm nistration and Transportation (Caltrans or State)
violated the Ralph C. Dills Act (Dlls Act) section 3519(b) and
(c) by failing to provide to the Professional Engineers in
California Governnent (PECG information relevant and necessary
to PECG s representational responsibilities. | dissent with
regard to several of the specific findings of the majority as
di scussed bel ow. | also wite separately to fully describe the
ci rcunstances surrounding this case, and to distance nyself from
portions of the majority analysis.

BACKGROUND

On January 10, 1995, Dave Brubaker (Brubaker), Chief of
Caltrans' O fice of Labor Relations, sent Bruce Bl anning
(Blanning), PECG s Executive Assistant, a letter titled
"Reduction in Force, Fiscal Year 1995-1996." The letter notified
PECG that the CGovernor's proposed budget established a Caltrans
staffing level that was 1,226 Personnel Year Equivalents (PYE
| ess than the existing level. As a result, Caltrans planned
| ayoffs in unknown classifications. Caltrans offered to discuss
i npacts and prom sed to share information as it becane avail abl e.

The January 10, 1995, letter included several attachnents.
One attachnent, the "1995-1996 CGovernor's Budget Fact Sheet,"
states that the budget provides a 1,200 PYE reduction as part of
t he ongoing commtnent to reduce costs and bal ance staff to a

decl i ni ng workl oad. Another attachnment, a January 10, 1995, neno
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to all Caltrans enpl oyees, explained that the 1989-1994 hiring of
2,000 additional staff left Caltrans over-staffed when

antici pated gas tax and bond neasure revenues failed to fully
materi al i ze.

The parties net on January 20, 1995, to discuss issues
related to the layoff. On January 23, 1995, Blanning wote
Brubaker a letter summarizing information requests whi ch PECG
made at the January 20, 1995, neeting. The letter included the
foll owi ng requests:?

1. The PYE allocations provided to the Districts
(and any ot her organizational units), their
met hod of cal culation, and any instructions
on how to devel op appropriate responses, such
as staffing pl ans.

2. Whet her the $77 mllion for rail bond debt
service, the $163 mllion to fund rai
projects, or other Caltrans funds are being
used for purposes which the voter rejected
rail bonds would fund. Regarding the $163
mllion for rail projects, the magnitude of
the engineering effort involved and who w ||
do the work.

3. The current and anticipated status of "shelf"
work. Also, the historical pattern of
addi ti onal federal nonies being nade
avai l able to plan ready states, Caltrans
hi storical share of such noney, whether such
money w Il be available in the upcom ng
fiscal year, and whether Caltrans will be in
the position to take advantage of that
opportunity.

4, Wiy the Director's January 10 letter states
that "Caltrans FY 1995/96 budget is

YIn this discussion of the facts, all of PECG s requests and
Cal trans' responses are summari zed in correspondi ng nunerica
order. The nunbers assigned to the summaries vary fromthe
nunbers in PECG s original letters because many of the original
requests are not at issue in this case.
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significantly smaller than the current fisca
year" and the "Transportation Funding
Shortfall Summary" you provided identifies
numer ous elenents of a "funding shortfall,"
whereas the Governor's Budget and the Fact
Sheet show a $200 nillion increase in

Cal trans fundi ng.

5. Any wor kl oad neasures used in determ ning
staffing needs and allocations for current
and budget years. This should include any
changes in such neasures and/or any
efficiencies which would affect staffing
needs.

6. Engi neering or related work (surveying, etc.)
rei mbursed by |ocal agencies during the
current year; reinbursed work planned during
t he budget year; and the current all ocati on,
limtations and rationale for such work. | f
t he Departnent has turned down such work
and/or is not actively soliciting such work
as an alternative to potential |ayoffs,
pl ease provide relevant information and
rational e.

Bet ween January 23 and February 10, 1995, Bl anning and
Brubaker discussed the information requests. Caltrans indicated
that it was working to gather the requested information. At no
time did Caltrans refuse to provide the requested information.

On February 10, 1995, Blanning wote another letter to
Brubaker reiterating the requests contained in the January 23,
1995, letter. Blanning requested additional information under
the California Public Records Act. The letter contained the
following clarifications and additions:

3. Pl ease al so include the anticipated anount of

federal noney available to California and the
anticipated date of availability.

6. For "reinbursed" work, please indicate the

source of |ocal agency funding (local sales
t ax/ neasure work, federal funding, state
funding, etc.); specific agencies; specific
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identification of the projects and the nature
of such work; whether Caltrans made any
commtnment to reinburse the |ocal agency for
such funding in the future; and the cost and
PYEs to perform such worKk.

7. Any request, suggestion, or recommendation
fromCaltrans or any |ocal agency for
Caltrans or state governnment to perform
engi neering or related services (including
but not limted to surveying and | andscape
architecture) on any state highway or other
transportation project since January 1, 1993.
For purposes of these requests, |ocal agency
refers to any governnental unit other than
the state or federal governnent.

8. Any docunent from any source dated on or
after July 1, 1994 which requests, proposes,
recommends or anal yzes the possibility of
additional future funding for transportation
in California in addition to the funding
anticipated in the Governor's budget, not
Lnf:uding any neasure on the Novenber 1994

al l ot.

On February 16, 1995, Blanning net with Brubaker and
Caltrans Deputy Director of Finance Martin Kiff (Kiff). The
purpose of this neeting was for Kiff to provide PECG with
information regarding funding and financial allocations.

On February 28, 1995, Blanning wote Brubaker a letter
expressing his concern that Caltrans had not provided nost of
requested information. He states that:

On February 23, | wote to you listing
guestions raised at our January 20 neeting to
whi ch you prom sed to respond. Despite
repeated comm tnents, a response was not
received so | nmade a California Public
Records Act request on February 10, expanding
somewhat on the questions. The statutorily-
mandat ed response tinme has |ong since passed.
Some information was received in
correspondence on February 9 and 15 and
through M. Kiff's coments on February 16.
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As Brubaker requested, Blanning |listed PECG s understandi ng of
Cal trans' responses, or |ack of responses. That list included:

1. PYE allocations to the Districts have been
provi ded. The nethod of cal culation has not.

2. PECG bel i eves that the referenced funds are
for purposes rejected by the voters in the
|ast two elections. The nmagnitude of the
engi neering effort has not been provided.

3. No shelf projects are available and there is
no plan to devel op any. Unanti ci pated
funding woul d be used to accelerate projects
in future years. | nf or mati on regardi ng
hi storical and anticipated additional federa
fundi ng was not provided.

4. Al t hough nore funding is available in 1995-96
than in 1994-95, there is not enough funding
to conplete all projects as schedul ed.

5. No wor kl oad neasures have been provi ded.
6. Caltrans only provided information regarding

the total PYEs in the current fiscal year and
proposed PYEs for the 1995-96 fiscal year.

The Departnment will lay off workers rather
t han honor commtnents for reinmbursed work or
seek additional work. "Rel evant information"

woul d include the funding Caltrans |ost by
failing to honor its commtnents on

rei nbursed work and failing to pursue
addi ti onal worKk.

7. No information has been provided.

8. No i nformation has been provided.

Brubaker responded to Bl anning's January 23, February 10 and
February 28, 1995, letters in a March 14, 1995, letter. The
response i ncl uded:

1. Caltrans is researching to determ ne whet her

written instructions exist for calculating

this information.

2. At this point we have found no docunentati on,
but wll research this request further.
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3. This question was partially answered by-
Martin Kiff's February 16, 1995 presentation
and "1995-1996 CGovernor's Budget Maj or
Assunmptions.” We will further research
antici pated federal funding.

4, This issue was addressed in "1995-96 Budget
' Hi ghl i ghts" and "Responses to Questions
Prof essi onal Engineers in California
Governnment Asked During Informal Meetings on
Proposed Reduction In Force for 1995."

5. We have not been able to |ocate any docunents
and will pursue the issue further.
6. Attached is a sunmary chart. W know of no

deci sion to renege on any conmtnent on
rei mbursed work.

7. W are still researching the availability of
this information.

8. Qur budget staff does not understand this

request, please clarify the information you
want .

The letter ended:
. . . mny of these questions are not as you
seemto believe, basic stuff. They require
considerable tinme to locate, if they exist at
all. We will continue to provide you with
avail able information as we receive it.

On March 23, 1995, Blanning wote a letter to Goria More
Andrews (Andrews), Labor Relations O ficer for the Departnent of
Personnel Adm nistration, requesting "nore detailed information
under the Dills Act and the California Public Records Act" and
sent Brubaker a copy of the letter. That letter requested the
foll ow ng information:

9. Since the initial allocations to the
Districts and the Headquarters units on
February 9 included charts which showed
aut hori zed PYEs for Adm nistration, Capita
Qutl ays, etc., we request the |atest
aut hori zati ons and people on board to be
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provided in that format. W al so request
copies of the requests and responses fromthe
Districts and Headquarters' functional units
regarding staffing plans, PYEs, etc. so we
can di stinguish between the requests fromthe
Districts and what was finally approved.

10. To verify if Caltrans is filling Unit 9
positions wi thout offering themto other
Caltrans enpl oyees, pursuant to the Dills and
the California Public Records Act, provide
PECGwith a listing of all unit 9 vacancies

filled in any state departnent or agency, on
a nonthly basis, since January 10, 1995.

On May 12, 1995, Caltrans and PECG agreed to a docunent
entitled "Reduction in Force Inpact Agreenents."” The docunent
covers details concerning the process Caltrans would follow in
its reorganizing and downsizing efforts.

DI SCUSSI ON

The Dills Act inposes a duty to neet and confer in good
faith on matters within the scope of representation. Dills Act
section 3516 limts the scope of representation to "wages, hours
and other ternms and conditions of enploynent.” The duty to
furnish information stens fromthe underlying statutory duty to

bargain.? (Cow es Conmunications. Inc. (1968) 172 NLRB 1909

[69 LRRM 1100].) The enployer's duty to provide information
ari ses when the exclusive representative makes a good faith
request for information relevant and necessary to its

representational duties. (N.RB v. Boston Herald-Traveler Corp..

°Al t hough PECG requested sone of the information under the
California Public Records Act, this discussion only addresses
Caltrans' duty to provide information under the Dills Act.
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(1954) 210 F.2d 134 [33 LRRM 2435]; \Westinahouse Elec. Supply_Co.
v. NLRB (1952) 196 F.2d 1012 [30 LRRM 2169].)

Al t hough the enpl oyer need not provide information that is
not relevant to the union's statutory representational
responsibilities, a liberal discovery standard is used to
determ ne rel evance. (AGA Gas (1992) 307 NLRB 1327
[141 LRRM 1046]; Chula Vista Gty _School District (1990) PERB
Decision No. 834.) Information pertaining imediately to
mandat ory subjects of bargaining is so intrinsic to the core of
t he enpl oyer-enpl oyee relationship that it is presunptively
rel evant. (Stockton Unified School District (1980) PERB Deci sion

No. 143.)3

An enpl oyer's decision to lay off enployees is nonnegotiable
as a matter of fundanental nmanagenent prerogative. The state's
fundanment al managenent prerogative includes the authority to
identify the specific conponent of a state agency subject to

reduction. (State of California (Department of Forestry and Fire

Protection) (1993) PERB Decision No. 999-S.) Since there is no

duty for the enployer to bargain on subjects outside the scope of

representation, there is no underlying duty to provide

3For exanpl e, when the exclusive representative requested
information for collective bargaining or contract admnistration
pur poses, PERB has found the follow ng information presunptively

rel evant. (Stockto [fied Sc District, supra. PERB
Deci sion No. 143 (health insurance data); Trustees of the
California State University (1987) PERB Deci si on No. 613-H (wage

survey data); Newark Unifjed School District (1991) PERB Deci sion

No. 864 (stafflng and enrol | nent projections); and Qakland

Unified School District (1983) PERB Decision No. 367 (seniority
[ists).)
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i nformati on on those subjects. (&Xodyear Tire & Rubber Co.

(1993) 312 NLRB 674 [146 LRRM 1055]; BC Industries (1992)

307 NLRB 1275 [140 LRRM 1326].) Therefore, there is no duty to
provide information regarding the decision to reduce staff and
desi gnate specific conponents of an agency to be the subject of
reduction.

However, the effects of layoff on terns and conditions of
enpl oynent are negotiable. Further, aspects of the procedure an
enpl oyer uses to lay off enployees, such as the designation of
the area of layoff, are negotiable subjects. (State of

California (Department of Forestry and Fire Protection), supra.

PERB Deci sion No. 999-S.) Therefore, the enployer is obligated
to provide necessary and relevant information concerning the
effects of layoff and aspects of the layoff procedure.*

The enpl oyer must provide presunptively relevant information
or establish that the information is plainly irrel evant. I f the
enpl oyer rebuts the presunption of relevance, the exclusive
representative nust show how the information is relevant to its
statutory representational responsibilities |like collective
bargai ning or collective bargai ning agreenent adm nistration.

(Los_Angeles Unified School District (1994) PERB Deci sion

“Note that the State and PECG have engaged in negotiations
on subjects related to layoff. Article 13 of the parties'
Septenber 1992 to June 30, 1995, Menorandum of Under st andi ng
(M) covers layoff and reenploynent. Article 13(a) indicates
that the State nmay lay off enpl oyees when it becomes necessary
"because of a |ack of work or funds, or whenever it is advisable
in the interest of econony to reduce the nunber" of enpl oyees.
Article 13(b), "Oder of Layoff," provides that the State w ||
lay off enployees pursuant to provisions of the Governnent Code.
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No. 1061; Trustees of the California State Unjiversity, supra.
PERB Deci sion No. 613-H ) For information concerning
nonmandat ory subjects of bargaining, there is no presunption of
rel evancy and the exclusive representative bears the burden of
establishing that the information is relevant to its statutory

representational responsibilities. (Los Angeles Unified School

District, supra. PERB Decision No. 1061; Reiss Viking (1993)

312 NLRB 622 [145 LRRM 1190]; Duguesne Light Co. (1992)

306 NLRB 1042 [140 LRRM 1079].)

The Board has recogni zed several enployer defenses for
failing to provide relevant information. An enployer need not
conmply with an information request if it shows the request is
undul y burdensonme or the requested information does not exist.

(Stockton Unified School District, supra. PERB Decision No. 143;

Chula Vista Gty _School District, supra. PERB Decision No. 834.)

.No violation will be found if the enployer responds and the union

never reasserts or clarifies its request. (Qakl and Uni fi ed

School District, supra. PERB Decision No. 367.) In addition, the

enpl oyer need not furnish the information in a nore organized

formthan its own records. (NLRB v. Tex-Tan. Inc. (1963)

318 F.2d 472 [53 LRRM 2298]; Los Rios Community College District

(1988) PERB Decision No. 670.) Since information request cases
turn on the particular facts involved, each request is analyzed

separately. (Cula Vista, supra.)
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Havi ng stated the relevant precedent, | now apply it to the
specific information requests made by PECG °

Request No. 1

The nmet hod of cal cul ati on of Personnel Year Equivalents (PYES)
al l ocation provided to districts (and any other organizational
units).

Bl anning testified that PECG requested this information to
determine if the layoff allocations would be geographically
i nbal anced. As noted above, however, the enployer's fundanental
managenent prerogative includes the authority to designate the
speci fic conponent of the agency to be reduced. (State of

California (Departnent of Forestry and Fire Protection). supra.

PERB Deci sion No. 999-S.) Caltrans is under no obligation to
"bal ance" its allocation of PYEs to districts, or to negotiate
over decisions which result in "inbalance.” Wile effects of

t hese deci sions may be negotiable, it appears that PECG s request
for information relating to PYE cal cul ati on net hodol ogy pertains
to Caltrans' fundanental nanagenent prerogative to determ ne

whi ch districts would be reduced. As such, it carries no
presunption of relevance. PECG provided no evidence to establish
that the information requested here was relevant to negotiable
effects of layoff or PECGs other Dills Act representational

responsibilities.

®The majority opinion addresses el even separate information
requests made by PECG dividing PECG s ninth information request
dated March 23, 1995, into two separate requests. For the
remai nder of this discussion | will use the mpgjority's sunmaries
in the interest of consistency.
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Assum ng that the requested information was rel evant,
however, the record shows that Caltrans attenpted to conply with
this request. Brubaker's March 14, 1995, response noted that
Caltrans was researching to determ ne whether witten
instructions existed for calculating the PYE allocations. At no
time prior to the PERB hearing in this case did PECG indicate
that Caltrans' search for "witten instructions"” was an
i nappropriate response to its request. At the hearing, Brubaker
testified that Caltrans apportioned the PYE allocations between
Capital Qutlay, Operations and Mai ntenance, and then program
managers had total freedomto divide the PYE allocations between
the Caltrans districts. In March, Caltrans provided a copy of
the instructions outlining the assunptions used to set the
all ocations the Caltrans Budget Departnent gave to the program
managers. Brubaker testified that no docunents existed to
reflect the nethod of allocation because each program nanager
devel oped his own nethodol ogy, and nothing in the record leads to
anot her conclusion. An enployer need not conply with an
information request if it can show that the requested information

does not exist. (Chla Vista Gty School District, supra. PERB

Deci si on No. 834.)

The majority's reference to an incorrect factual conclusion
by the ALJ as a "credibility determ nation” is puzzling. As
not ed above, the record shows that Caltrans responded to this
request for information indicating that no docunmented net hodol ogy

existed. The record is devoid of any evidence that a docunented
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nmet hodol ogy did exi st. Ignoring the record and Caltrans'
assertions and sinply concluding that "some nethodol ogy nust have
been used" is to reach a factual conclusion which is not
supported by the record.

Since there has been no denonstration of the relevance of
the requested information, and since Caltrans provided avail abl e
records and showed that no further docunents existed to satisfy
this request, it did not violate the Dills Act by failing to
provi de the nethod of calculation of the PYE allocations.

Request No. 2

Regarding the $163 mllion for rail projects, the magnitude of
the engineering effort which would be involved, and who will do
t he wor k.

Bl anning testified that PECG requested the |ocal rai
project information to determ ne whether the State's diversion of
funds fromCapital Qutlay to local rail projects was proper, not
because the information was relevant to negotiating the Reduction
in Force agreenent or aspects of |ayoff procedures or effects.
This request involves information concerning outside |ocal agency
rail projects. I nformation regardi ng work outside the bargaining

unit is not presunptively relevant and the union bears the burden

of establishing the relevance of the information. (Duquesne_ Light

Co.. supra. 306 NLRB 1042.) PECG specifically stated the
information was not relevant to inpacts of |ayoff and provided no
evidence the information was relevant to PECGs other Dills Act
representational responsibilities. In addition, the information

request concerned the propriety of the State's decision to shift
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funds to local rail projects, a decision which the enployer is
not required to bargain. There is no underlying duty to provide

i nformation regardi ng nonnegoti abl e deci si ons. (Goodyear Tire &

Rubber, supra. 312 NLRB 674; BC Industries, supra, 307 NLRB

1275.) Therefore, Caltrans had no duty to provide information
regarding the funding of local rail projects.

Furthernore, to the extent that the information requested
related to the negotiable effects of Caltrans' decision, Caltrans
provi ded an adequate defense for its failure to provide it. In
his March 14, 1995, response, Brubaker stated that Caltrans found
no docunentation to satisfy this request. Brubaker's testinony
corroborated this response. Brubaker testified that the Caltrans
Division of Rail found no records relating to the engineering
aspects of the rail projects because they were |ocal agency
projects, not Caltrans projects. Since Caltrans searched and
found no internal records, and reported the absence of records to
PECG Caltrans sufficiently established that the information did

not exist. (Chula Vista, supra.)

Caltrans did not violate the Dills Act by failing to provide
information about local rail project funding and engi neering
wor k.

Request No. 3

The historical pattern of additional federal noney being nade
avai lable to states which are plan ready, Caltrans' historical
share of such nobney, whether it can be reasonably antici pated
that such noney will be available in the upcom ng fiscal year,
and whether Caltrans wll be in a position to take advantage of
that opportunity.
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Bl anning testified that PECG requested this information to
determ ne how nuch federal funding Caltrans anticipated receiving

for shelf projects,?®

and how nmuch of that potential funding
Caltrans mght |ose without sufficient staff to perform advance
desi gn worKk.

Again, the enployer's decision to lay off enployees is a

matter of fundanmental nanagerial prerogative and outside the

scope of bargai ni ng. (Newman-CGrows Landing Unified School

District (1982) PERB Decision No. 223; State of California

(Departnent of Personnel Administration) (1987) PERB Deci sion

No. 648-S.) The enployer has no obligation to provide the union
with information relating to economc justifications for
nonnegoti abl e deci sions. (UP_Inc. (1984) 272 NLRB 999

[1117 LRRM 1429] .) PECG provided no evidence to establish that
the requested information was relevant to negotiable inpacts of
layoff or to PECG s other Dills Act representational
responsibilities. Caltrans had no duty to provide information
regardi ng the anount of potential federal funding, and did not
violate the Dills Act by failing to provide this information.

Request No. 4

An explanation of why a Caltrans director letter states that its
budget woul d be "significantly smaller” in 1995/96, while both
the Governor's Budget and a departnental Fact Sheet show an
increase in funding of $200 million.

®"Shel f" projects refers to previously designed projects
that are awaiting funding. Periodically, the federal governnent
rel eases unused transportation dollars to states with shelf
proj ects.

34



Bl anning testified that PECG requested this information to
clarify any m sunderstandi ng about the noney available to
Caltrans. Again, PECG sought information regarding the financia
basis for Caltrans' nonnegotiable decision to lay off enpl oyees
and the enployer has no obligation to provide information
regarding economc justifications for that nonnegoti abl e
deci si on. (UCP_Inc.. supra. 272 NLRB 999.) PECG provided no
evidence to establish that the information was relevant to
negoti able inpacts of layoff or to PECGs other Dills Act
representational responsibilities. Therefore, Caltrans had no
duty to provide this information.

| find the majority's conclusion that Caltrans viol ated the
Dills Act with regard to this request to be illogical. The duty
to provide information stens fromthe duty to bargain. The
majority correctly finds that the requested information carried
no presunption or relevance because it relates to a non-
negoti abl e subject, and Caltrans had no obligation to provide it.
Nonet hel ess, the mpjority finds a violation, apparently because
the majority concludes that Caltrans did not provide an adequate
response to the request. Illogically, therefore, the majority
finds a violation of the duty to provide information which
Caltrans had no duty to provide. | expressly reject this

m sgui ded concl usi on which is unsupported by any precedent.’

"The majority incorrectly cites Chula Vista, supra. for the
proposition that the enployer's failure to respond to a request
for information is a violation the duty to bargain, even if the
information requested is unnecessary and irrelevant to the
exclusive representative's duties. There is no finding in Chula

35



Again, the mpjority's reference to an incorrect factua
conclusion by the ALJ as a "credibility determ nation" is
puzzling. |In fact, the record shows that Caltrans responded to
this request for informtion. Brubaker testified that Kiff
responded to this request at two separate neetings. |In addition,
Brubaker's March 14, 1995, response clearly indicated that the
i ssue was addressed in two docunents provided to PECG "1995-96
Budget Hi ghlights" and "Responses to Questions Professional
Engi neers in California Governnment Asked During Informal Meeting
on Proposed Reduction in Force for 1995."

For these reasons, Caltrans did not violate the Dills Act by
failing to respond to this request. |

Request No. 5

Any wor kl oad neasures used in determning staffing needs and
all ocations for the current and budget years, including any
changes in such nmeasures and/or any efficiencies which would
affect staffing needs.

PECG made this request because it wanted general information
about how Caltrans determned its workload and staffing needs.
The enpl oyer's decision to |ayoff enployees is a matter of
fundanmental managerial prerogative and outside the scope of

bar gai ni ng. (Newman- Grows _Landi ng_Unified School District.

supra. PERB Decision No. 223; State of California (Departnent of

Personnel Admi nistration). supra. PERB Decision No. 648-S.) To

the extent this request relates to the decision to reduce

Vista, or any other case of which | amaware, that a violation
occurs under these circunstances.
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staffing, Caltrans had no duty to bargain over it and no
underlying duty to provide information regarding that subject.
Assumi ng the requested information was rel evant, Caltrans
provi ded an adequate defense for its failure to provide the
informati on. Brubaker's March 14, 1995, response stated that
Caltrans could not |ocate any docunents to satisfy this request.
Brubaker's testinony confirned this response. Brubaker testified
that he inquired of a Caltrans departnent with a database record
of historical project work effort, and no docunents relating to
wor kl oad neasures could be |ocated. Since Caltrans searched and
found no records, and reported the absence of records to PECG
Caltrans sufficiently established that the information did not

exist. (Chula Vista, supra.)

For these reasons, Caltrans did not violate the Dills Act by
failing to provide information about workload nmeasures.

Request No. 6

Engi neering or related work (surveying, etc.) reinbursed by |oca
agencies during the current year; what had been planned for
rei mbursed work during the budget year; and the current
allocation, limtations and rationale for such work, also, if
respondent has turned down such work, and/or is not actively
soliciting such work as an alternative to potential |ayoffs, the
rationale for these decisions.

PECG requested information about reinbursed work in
Bl anni ng' s January 23, 1995, and February 10, 1995, letters.
In his February 28, 1995 letter, Blanning states that he
understood Caltrans' response to be that the departnent will [ay
off workers rather than honor conmmtnents for reinbursed work or

seek additional work. In that sanme letter, Blanning stated that
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"relevant information" would include the funding Caltrans |ost by
failing to honor its commtnents on reinbursed work and not
pursui ng additional work. Bl anning testified that PECG requested
this information to determ ne whether Caltrans could use
rei mbursed work to avoid cutting staff or |aying people off. It
appears that PECG sought to challenge the basis of Caltrans'
nonnegoti abl e decision to |layoff enployees. The enpl oyer has no
obligation to provide the union with economc justifications for
nonnegot i abl e deci si ons. (UP_Inc., supra. 272 NLRB 999.)
Furthernore, to the extent that the requested information
relates to the negotiable effects of layoff, the record clearly
shows that Caltrans provided it. Blanning's February 10, 1995,
letter notes that Caltrans responded to the request. Bl anning
also testified that Caltrans provided a letter listing the PYEs
for reinmbursed work. Brubaker's March 14, 1995, response clearly
indicated that the issue was addressed in an attached summary
chart. In addition, Brubaker testified that he di scussed
rei moursed work with Blanning several tines at the bargaining
table. He told Blanning that the Governor's O fice policy
deci sion was to cut back on reinbursed work because Caltrans
should not conpete with the private sector for engineering work.
Therefore, the evidence shows that Caltrans' responded to this
request for information and did not violate the Dills Act.

Request _No. 7

Any requests, suggestions or recommendations from Caltrans or any
| ocal agency for Caltrans or State government to perform
engineering or related services (including but not Iimted to
surveyi ng and | andscape architecture) on any state highway or

38



ot her transportation project since January 1, 1993. For purposes
of this request, local agency refers to any governnental unit
other than the state or federal governnent.

PECG sought this information to determne if outside
engi neering work was avail able from other sources to avoid
cutting staff or laying off enployees. Again, this request
appears to concern the basis for Caltrans' nonnegoti abl e deci sion
to lay off enployees. The enployer has no obligation to provide
the union with economc justifications for nonnegotiable
deci si ons. (UP 1nc.., supra., 272 NLRB 999.) PECG provi ded no
information to establish that the information was relevant to
negoti able inpacts of layoff or to PECGs other Dills Act
representational responsibilities. Caltrans did not violate the
Dills Act by failing to provide this information.

Request No. 8

Any docunent fromany source dated on or after July 1, 1994,

whi ch requests, proposes, recomends or analyzes the possibility
of additional future funding for transportation in California in
addition to the funding anticipated in the Governor's budget, not
i ncluding any nmeasure on the Novenber 1994 ball ot.

Bl anning testified that the purpose of this request was to
determ ne how any additional funding received by Caltrans would
be used, if it was not used to replace lost staffing. Again, it
appears that PECG sought information regarding the financial
basis for Caltrans' nonnegotiable decision to lay off enpl oyees,
and the enployer has no obligation to provide information
regarding economc justifications for nonnegotiabl e deci sions.
(UCP_Inc.. supra. 272 NLRB 999.) PECG provided no evidence to

establish that the information was relevant to negoti able inpacts
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of layoff or to PECGs other Dills Act representational
responsibilities.

Assum ng the requested information was relevant, Caltrans
provi ded an adequate defense for its failure to provide the
information. In his March 14, 1995 |etter, Brubaker responded
that Caltrans budget staff did not understand PECG s request and
asked for clarification of the requested information. No
violation will be found if the enployer responds and the union

never reasserts or clarifies its request. (Qakl and Unified

School District, supra. PERB Decision No. 367.) Blanning's

subsequent request for information, the March 23, 1995, letter to
Andrews, contained no clarification of the request. Brubaker
testified that Blanning nerely repeated the sane request at the
bargaining table. Since PECG failed to establish that it
sufficiently clarified the request, Caltrans did not violate the
Dills Act by failing to provide this information.

Request No. 9

Detailed information regarding the Caltrans staffing pl ans,
i ncluding chart showing the allocations to the districts and
headquarters units with nunbers if authorized personnel years for
adm ni stration, capital outlay, etc.

While the decision to lay off enployees is nonnegoti abl e,
t he enpl oyer nust bargain over the negotiable effects of that

deci si on. (State of California (Department of Forestry and Fire

Protection), supra, PERB Decision No. 999-S.) The requested

staffing plan included a list of classifications, the nunber of
filled positions in those classifications by district, and the
net reduction needed during the Reduction in Force process.
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Caltrans had a duty to provide the staffing plan because PECG
clearly needed information regarding the affected classifications
to negotiate the inpacts of layoff. The record shows that
Caltrans delivered the staffing plan to PECG on March 17, 1995.
Bot h Bl anni ng and Brubaker testified that Brubaker sent PECG
updates as he received them Therefore, the evidence shows that
Caltrans' fulfilled its obligation to provide rel evant
information under the Dlls Act.

Request No. 10

Copies of the request(s) or response(s) fromthe districts and
headquarters' functional units regarding staffing plans,
personnel years, etc.

Bl anning testified that PECG requested this information to
di scover the rationale enployed by district managenent in
determ ning staffing needs. This request is simlar to the
request for the nmethodol ogy of PYE allocation discussed in
Request No. 1. To the extent this request involved information
regarding Caltrans' decision to reduce staff and designate
speci fic conponents of the agency for layoff, Caltrans had no
duty to provide information regarding that nonnegoti abl e
deci si on. PECG provi ded no evidence to establish that the
informati on was relevant to other negotiable inpacts of |ayoff or
PECG s other Dills Act representational responsibilities.

Therefore, Caltrans did not violate the Dills Act by failing to

provi de the information.?

8 note that the mmjority concludes i nconsistently that
information fromdistricts relating to personnel years is not
entitled to a presunption of relevance, yet informationto
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Request No. 11
Alisting of all Unit 9 vacancies filled in any state departnent
or agency, on a nmonthly basis, beginning on January 10, 1995,
i ncluding vacancies filled by hiring, transfers, pronotions, or
any ot her nethod.

PECG requested information regarding Unit 9 vacancies in
Bl anning's March 23, 1995, letter to Andrews. Although the
decision to lay off enployees is nonnegotiable, the enployer nust
bargai n over the negotiable effects of that decision. (State of

California (Departnment of Forestry and Fire Protection). supra.

PERB Deci sion No. 999-S.) Caltrans had a duty to provide this
i nformati on because PECG clearly needed information regarding
other Unit 9 vacancies available in state service to negotiate
the inpacts of layoff. Caltrans admts that it failed to provide
this information. Caltrans' failure to provide the information
regarding Unit 9 vacancies violated Dills Act section 3519(c).
Caltrans failure to provide the information also violated Dills
Act section 3519(b) by denying PECG the right to represent its
menbers.
SUMVARY

Based on the foregoing review of the facts of this case and
application of the relevant |egal principles and precedent, |
conclude that Caltrans violated Dills Act section 3519(b) and (c)
when it failed to provide PECG with information necessary and
relevant to its representational duties. | would order an

appropriate renedy.

districts relating to the nethodol ogy for allocating those
personnel years (Request No. 1) is presuned rel evant.

42



| offer some brief additional thoughts. Anbng the prinmary-
purposes of the Dills Act is "to pronote full conmmunication
between the state and its enployees . . . ." (Dlls Act
section 3512). This purpose is served in a cooperative, good
faith enpl oyer-enpl oyee rel ationship when the exclusive
representative has access to information it needs to fulfill its
obligation to represent enployees, including informtion which
will assist it in understandi ng managenent deci sions which may or
may not be subject to negotiations. Requesting information
t hrough a scattergun, conbative approach designed nore to
chal | enge managenent decisions than to understand themis
unlikely to serve this purpose. Simlarly, in a cooperative,
good faith relationship, the enployer accepts its obligation to
informthe exclusive representative, and understands that
providing information pertaining to managenent deci sions which
may not be subject to negotiations inproves the possibility that
t hose decisions will be supported and effectively inplenented.
Del aying or stonewalling on information requests nmerely because
| egal precedent may all ow such conduct is unlikely to serve the
pur poses of the Dills Act.

It is ny inpression that a higher degree of commtnent to
the Dills Act purpose described above by the parties to this case
woul d have elimnated the need for a decision by the Public

Enpl oyment Rel ations Board to resolve this dispute.
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APPENDI X
NOTI CE TO EMPLOYEES
POSTED BY CRDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD
An agency of the State of California

After a hearing in Unfair Practice Case No. SA-CE-750-S,
Professional Engineers in California Governnent v. State of
California (Departments of Personnel Administration and
Transportation). in which all parties had the right to
participate, it has been found that the State of California
(Departments of Personnel Adm nistration and Transportation)
violated the Ralph C. Dills Act (Dlls Act), Governnent Code
section 3519(b) and (c).

As a result of this conduct, we have been ordered to post
this notice and we wll:

A CEASE AND DESI ST FROM

1. Denying to the Professional Engineers in
California Governnent (PECH rights guaranteed to themby the
Dills Act.

2. Refusing or failing to neet and confer in good

faith with PECG

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE PCLI CI ES OF THE DI LLS ACT:

1. Provi de to PECG upon request, the nethod of
cal cul ati on of personnel year equivalents allocation provided to
the State (Departnment of Transportation) districts (and any other
organi zational units) during the relevant tinme period.

2. Provide to PECG wupon request, sone response to
Request No. 4.

3. Provide to PECG upon request, specified listings
of all State Bargaining Unit 9 (Unhit 9) vacancies filled in any
state departnment or agency, on a nonthly basis, beginning on
January 10, 1995, including vacancies filled by hiring,
transfers, pronotions, or any other mnethod.

Dat ed: STATE OF CALI FORNI A ( DEPARTMENTS
OF PERSONNEL ADM NI STRATI ON AND
TRANSPORTATI ON)

Aut hori zed Agent

THI'S I'S AN OFFI CI AL NOTI CE. I T MUST REMAI N POSTED FOR AT LEAST
THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
MUST NOT BE REDUCED I N SI ZE, DEFACED, ALTERED OR COVERED BY ANY
MATERI AL.



